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HbIC BOWHCKHUE YTOJIOBHBIC HaKa3aHWs, JTUIICHIEC BOMHCKUX 3BaHUH, OTPaHUYICHHE TI0 BOCHHOH CIIy>K0€; apecT C couepka-
HHEM Ha TraylTBaxTe; COACPKAaHUE B IUCUUIUIMHAPHOW BOMHCKOM YacTH.

Annomayusa: B cTarhe TpeACTaBICH aHATU3 MPOOIEM 3aKOHONATEIHHOW pEerNIaMEHTAIlMH W TIPAKTHKH TPHMEHEHHS
CIIEUAJIBHBIX BOMHCKHMX BHJOB YIOJIOBHOTO HAaKa3aHMs IO JEHCTBYIOLIEMY BOCHHO-YIOJIOBHOMY 3aKOHOAATelbCTBY Poc-
cuiickoii @enepauuu. [IpuctanbHOoe BHUMaHUE yAEJIEHO TaKUM BHJAaM BOMHCKHX YTOJIOBHBIX HaKa3aHWil, Kak JHUIICHHE
BOMHCKHX 3BaHHUU U TOCYIapCTBEHHBIX HArpaj, OTPAHUYCHHUE 110 BOCHHOU CITy>K0e, Colep)KaHie B TUCIUIUIMHAPHOW BOMH-
CKOM YacCTH U apecT ¢ CoJep)KaHHuEeM Ha raynTBaxte. HakasaHus Ki1acCU(pHUIIMPOBAHBI HA BE MOATPYIIIBI B 3aBUCHMOCTH OT
cnenuUKA X UCIIONHCHHS: CBA3aHHBIC M HE CBS3aHHBIC C M30JIALUCH OCYXKICHHBIX BOCHHOCIYXAIUX OT OOIIECTBA.
IIpoananu3upoBaHbl HEAOCTATKU MOJOKEHUH YTOJIOBHOTO 3aKOHA OTHOCUTEIBHO BOMHCKUX YTOJIOBHBIX HAKa3aHUM, a Tak-
ke cyfeOHas MpaKTHKa Ha3HAUCHISI TAaHHBIX BHJIOB YTOJIOBHOTO HAKa3aHUs OCYKJICHHBIM BOCHHOCTY)amuM. KpoMe Toro,
c(hopMyITHpOBaHEI TIPEAIOKEHHUS [T0 BHECCHUIO M3MCHEHUH 1 JONOIHEHUH B IEHCTBYIOIIEe BOCHHO-YTOIOBHOE 3aKOHO/IA-
TENBCTBO, a TAKXKE B Cy[AcOHYIO MIPAKTUKY €r0 IIPUMECHEHHS, HallpaBJICHHBIC Ha MOBBIICHNE 3()()EKTHBHOCTH CIIeIHATEHBIX
BOMHCKIX BHJIOB YTOJIOBHOTO HakazaHUsA. OTMedeHa He0OXOANMOCTh HAIMYHS MOPOOHBIX pa3bhsICHEHUH B aKTaX CyneOHO-
IO TOJIKOBAHHWS, OTHOCUTEIIBHO IPAKTUKU HA3HAYEHUS CyJaMHU CHELUAIBbHBIX BOMHCKUX BHUAOB YTOJOBHOTO HAaKa3aHMUSL.
TToMuMO 3TOrO MOABEPTHYTHI KPUTUKE MHULIMATUBBI U MONBITKU KaK YYEHBIX, TaK U OTAEIbHBIX FOCYJapCTBEHHBIX CTPYK-
Typ, HAIlpaBJIICHHbIE HA UCKIIIOYEHHUE U3 YTOJOBHOIO Kozekca PO cnenuanbHbIX BOMHCKMX BUJOB YTOJOBHOIO HAKa3aHUS,
a TakXe ynpa3IHEeHHUE CTeUUaIbHBIX YUPEKICHHUM, 3aHUMAIONTUXCS UX UCTIOJHEHHEM, Kak HeBOCTPEOOBAaHHBIX U W3ITHUIII-
Hux. [To3unus aBTOpa MOAKpPEIUICHA aHAIM30M MHEHUH YUYCHBIX, a TaKKe O(QUIIHATBHBIX CTATUCTUYCCKUX M MHBIX JaHHBIX

0 JCATCIBHOCTU CYIOB U y‘{pC)K}IGHHfI, HCIOJJHAOMUX HaKa3aHUs B OTHOIICHUH BOCHHOCIYKalllnuX.

BBEJIEHUE

JleiicTByIOIEE YrOJIOBHOE 3aKOHOIATENBCTBO IpEy-
CMaTpHUBaeT IOCTaTOYHBI M pa3HOOOpa3HbIl Habop
CPEACTB BO3ACUCTBHS HA BOCHHOCITYKAIIUX, COBEPIIMBIINX
MPECTYIJICHUS] U TIPU3HAHHBIX BUHOBHBIMH, YTO ITO3BOJISET
YCHEWIHO JOCTUTATh 1IEJIEN YTOJIOBHO-IIPABOBOI'O BO3JEHCT-
BUSI HAa BOCHHOCHY)KAIIMX M PEHIaTh 3aJadd IO MPOTUBO-
JICHCTBUIO PECTYITHOCTH BOSHHOCTY KAIIIHX.

B uacTHOCTH, B Tak Ha3bIBAEMOW CUCTEME YIOJIOBHBIX
HaKa3aHWH 11e7eco00pa3HO BBIACIATh TaKyl0 CIEIHAIbHYIO
Tpyniy, Kak BOMHCKHE YTOJIOBHBIE HaKa3aHUA: JHILICHHUE
BOMHCKOTO 3BaHHWS M TOCYJapcTBEHHBIX Harpaj (ct. 48 YK
P®), orpannuenne mo BoeHHO# ciyxkbe (ct. 51 YK PD),
apecT ¢ orObIBaHMeM Ha raymnTsaxte (4. 3 cr. 54 YK P®D),
coziepKaHue B IMCHMIUIMHAPHOM BOMHCKOM wacTH (CT. 55
YK P®). Crnenn¢uka naHHBIX BUAOB yTOJIOBHOTO Hakasa-
HUS 3aKIIOYaeTcss B TOM, YTO OHHM OPHEHTHUPOBAHBI, BO-
MEPBBIX, TOJIBKO HA OCYKACHHBIX BOGHHOCIYXKAIINX, a BO-
BTOPBIX, Ha WCIIOJHEHHE B YCJIOBHAX JATbHEHIIETO MPOXO-
KICHUS OCYXJACHHBIMH BOCHHOCIYXAIIUMHU BOCHHOM
CITYXOBI.

COOTBETCTBEHHO, B TEOPHM YTOJOBHOTO IIpaBa CIElH-
aJIbHBIC BOMHCKHE YTOJIOBHBIC HAKa3aHMs ONpPENEISIIOTCS KaK
TOCYJApCTBEHHAs! MPUHYAUTENIbHAs Mepa, KOTopas Ha3Haua-
€TCd CYIOM B OTHOILIEHUM OCYXKICHHBIX BOECHHOCIYXKAIHX
U BBIPAXAETCS B ONPEECICHHBIX JUIIEHUSAX U OTPAaHUYEHUSIX
WX TIpaB U cBOOO] B YCIIOBHSAX BOSHHOH CIry»0bI [1].

B menom MBI yXe HEOZHOKPATHO OTMEYalld, 4TO yMe-
CTHO BBLACISATH B OOLIEH «CHCTEME» YTOJIOBHBIX HaKasa-
HUH TpyNITy CrieUagbHBIX BOMHCKHX YTOJIOBHBIX Hakas3a-
HUH, IPUMEHAEMBIX K BOCHHOCITYXaIlUM. B cBA3M ¢ 3TUM
ymecTHO mpexycmorpers B YK P® oTmenpHyIO crathio,
COZIEpIKaIlyI0 NEePEeYeHb BOMHCKUX YTOJIOBHBIX HAaKa3aHUH
U OCOOCHHOCTH UX Ha3Ha4yeHWs (IO aHAJOTHH CO CT. 88

VYK P® npuMeHHTETBHO K HECOBEPIICHHONETHUM) [2—4].
Kpome Toro, crnenyer nmonuepxarh NpeiioKeHHe O BBee-
HUM CTaTb{ O MpPaBHJIaxX 3aMEHBI CIICIMAIbHBIX BOMHCKUX
BHJIOB YTOJIOBHOTO HAaKa3aHUS OOIIEYroJOBHEIMU [5].
JlaHHBIE HOPMBI cTanu OBl HEOTHEMIIEMOI YaCTBIO JEHUCT-
BYIOIIIETO OTEYECTBEHHOTO BOEHHO-YTOJIOBHOTO 3aKOHO/A-
TEJIbCTBA.

BowuHcKkue yrojioBHbIE HaKa3aHHs 11EIECO00pa3Ho C yde-
TOM MX MPUPOJIBI NOIPA3NEISATh Ha OMHOCUMENbHO OUHCKUE
(BbimeneHo aBTOpoM. — P. 3.), KOTOpbIE MOTYT MPUMEHSITHCS
W K MHBIM KaTeropusM OCYXJICHHBIX, HO MPU NPHUMEHEHUU
UX K BOGHHOCIYXAIIUM HMEIOT ONPEACICHHYIO CIIeHU(pHUKY
(apecrt, JMIIEHHE CIIENMAIbHOTO, BOMHCKOTO MIIM MOYETHOTO
3BaHMS, KJIACCHOTO YHMHA M TOCYJApCTBEHHBIX Harpam),
U abconromuo éourckue (BbleneHo aBropoM. — P 3.), mpu-
MCHEHHE KOTOPHIX OPHEHTHUPOBAHO HCKIIOYMTEIHFHO Ha
BOCHHOCITY)KaIlUX (OTpaHWYCHUE IO BOCHHOH ciryx0e, co-
JiepyKaHue B AUCIUILTTHAPHON BOMHCKOH yactn) [6]. Kpome
TOTO, JAHHBIC HaKa3aHUs, PABHO KaK M YrOJOBHBIC Haka3a-
HUA B LCJIOM, YMECTHO B 3aBUCUMOCTHU OT MOpAJAKAa UX UC-
TIOJTHCHUA MTOAPA3ACIIATE Ha IBC pa3HOBUIAHOCTU: a) HEC CBs-
3aHHBIE C U3O0JISAIIMEN OT 00IecTBa (OTpaHUYCHUE 110 BOCH-
HOW ciryOe W JIMIIEHHEe BOMHCKHMX 3BaHMH M ToCyaapct-
BEHHBIX Harpaj); 0) CBsS3aHHbBIE C M30JSALUEH OT oOliecTBa
(conmeprkaHue B AMCHMTUIMHAPHOW BOMHCKOHM YacTH M apecT
¢ orObiBanMeM Ha raynteaxte) (paza. |l YUII PD) [4].
B mepBom ciryqae 1mo 3aMbICiTy 3aKOHOZATElNsT BOSHHOCIY-
JKalle, MpU3HaHHbIC BUHOBHBIMU B COBEPILCHNUH HPECTYII-
JIeHWH, HE TOJBKO HE YTPAdMBAIOT CBOETO CTaTyca M Ipo-
JIOJDKAIOT HECTH BOCHHYIO CIY’KOy, HO ¥ OCTaIOTCS MOJIHO-
LCHHBIMU (332 HEKOTOPHIM HCKIIOYEHHUEM) YYaCTHHKAMHU
OOIECTBEHHBIX OTHOLICHUH, HE yTpauMBas COLMAIBHBIX
1 WHBIX cBs3ell ¢ obmecTBoM. OHAKO B PEabHOCTH BCE
0OCTOHT HE CTOJIb OIHO3HAYHO.
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Hecmotps Ha TO, 9TO HaHHOH MpOOIEMaTHKE YACIACTCS
MPHUCTAIEHOE BHHMAHHE CO CTOPOHBI YYEHBIX-KPUMHHO-
JIOTOB, 60J'II>IIJI/IHCTBO M3 HUX OrpaHUYUBAIOTCA JIMIIb TCO-
PETUYCCKUM aHAJIM30M U KOHCTaTaLIl/Ieﬁ HUMCIOIIUXC MPO-
OJeM W HEJOCTAaTKOB, a 3ByYalllie MPEIJIOKEHUSI CBOMISATCS
mo OOJIBIIEH YacTH K YIPa3IHCHHUIO KITFOYECBBIX BHUJIOB BO-
MHCKHUX YTOJIOBHBIX HaKa3aHWW. AHAJU3 YrOJOBHOTO 3aKO-
HOJIaTeNIbCTBA U MPAKTUKHU €r0 MPUMEHEHHS B YaCTH CIIeLU-
ANBHBIX BOMHCKHX YTOJIOBHBIX HaKa3aHUI CBHUIETEIHCTBYET
0 HAJMYUH psANa HETOCTATKOB W HEOMHO3HAYHBIX CIIOPHBIX
MOMEHTOB, UTO, B CBOIO O4epelb, CHIDKACT dPPEeKTUBHOCTD
YTOJIOBHO-TIPABOBOTO BO3ACHCTBHSI Ha BOCHHOCITYXKAIIUX
U OTPHUIATENBHO BIHMAET Ha 00eCmoCOOHOCTH M OOETOTOB-
HOCTb I'OCYIAapCTBEHHOM BOEHHOW OpraHU3allud U Haluo-
HaJIbHYI0 0€3011aCHOCTh CTPAHbI B [IEJIOM.

Llens nccnenoBaHusi — BBISBICHHE MPOOJIEM 3aKOHOIa-
TEIBbHOW periaMeHTalld U MPaKTUKUA NMPUMEHEHHs CHelH-
aJbHBIX BOMHCKHX BHJIOB YTOJIOBHOTO HAaKa3aHWUS U Mpel-
JIO)KCHUE BapPUAHTOB MX PEUICHUS B IEJIAX MOBBIIICHUS d(-
(heKTUBHOCTH TPUMCHEHHUS YTOJIIOBHOTO 3aKOHONATEIhCTBA
B OTHOIICHWH BOCHHOCIYXKAIIUX W MPOTHBONCHCTBHS TIpe-
CTYITHOCTH BOCHHOCITY’KaIlIHX.

PE3VYJIBTATbBI UCCJIEJOBAHMUS

[Ipexxme Bcero OCTaHOBHUMCS Ha TAaKOM CIEIHAIHHOM
BUJI€ BOMHCKOTO YTOJIOBHOTO HaKa3aHMs, KAK OTpaHHUYCHUE
0 BOEHHOH ciyx0Oe. JlaHHBIH BUJ YTOJIOBHOTO HaKa3aHUs
MPUMEHSETCS HCKITIOYUTENIBHO K OCYXKICHHBIM BOEHHO-
ciryxammM-KoHTpakTHukaM (4. 1 cr. 51 YK P®). Cnenua-
JIMCTaMHA 0CO00 OTMEUaeTcsl KOMIUIEKCHBIN XapakTep JaH-
HOTO BHJIa YTOJIOBHOTO HaKa3aHUs M, COOTBETCTBEHHO, BO3-
MOXHOCTh €r0 KOMIIJIEKCHOTO BO3JICHCTBHSI Ha OCYXKICH-
HBIX BOCHHOCITY>KAIl[NX, TOCKOJIBKY COJECp)KaHHE 3TOrO Ha-
Ka3aHUS BBIPAKEHO B Dslie OTPaHUYCHUH MaTepHaIbHOTO
M MOpPaJIbHOTO Xapakrepa [7].

3aKoH mperycMaTpUBACT, YTO OTPaHUICHUE 10 BOCHHOM
ciyx0e NPUMEHHUTENBHO K BOCHHOCITYXKAIIUM SIBJISIETCS
aNbTepPHATUBON YTOJIOBHOMY HAaKa3aHWIO B BHJE WCIIPABHU-
TETbHBIX PaboT. TO O3HAYAET, UTO MPUMEHEHHE YTOJIOBHO-
r0 HaKa3aHus B BUJE UCIIPABUTEIBHBIX pabOT B OTHOLICHUH
BOCHHOCTY’Kall[MX MCKIIIOYEHO, O YeM HEOOXOIMMO CIesaTh
oroBopky B 4. 5 cT. 50 YK P®. Tako#t nmoaxos, B 4aCTHOCTH,
HEOIHOKPAaTHO TMpemIarajcs aBTOpaMH 3aKOHOIPOEKTa
Ne 130883-3 «O BHeceHNH U3MEHEHUH 1 qonoiaHeHui B YK
POy (1. 2 ct. 1), omHAKO OH HE OBLT IPUHSAT.

Hapsany ¢ stum B YK P® 3akpenieHsl pasHble JEHEX-
HBIe yaepkauus. [Ipu ncnpaBuTensHBIX paboTax ux pazMep
cocraiser ot 5 10 20 %, a mpu OrpaHNYCHNH 0 BOCHHOH
cnyx6e — 10 20 %. Takum 00pa3oM, BO-TIEPBBIX, UMEET
MECTO HEPaBEHCTBO Pa3HbIX KaTEropHil OCYXKICHHBIX, a BO-
BTOPBIX, OCYXJICHHbIE BOCHHOCIY)XaIllMe HaXomsaTcs B 0o-
Jiee BBITOJJHOM TIOJIOKEHHH. B CBSI3M ¢ 3THM HeoOXoauMmo
WCKJIIOYUTD YKa3aHHUE Ha MATUIIPOLEHTHBIN HIDKHUHN Mpezesn
pasMepa ynepXaHUH NMPUMEHHUTEIBHO K HCIPAaBUTEIBHBIM
paboram. Cnenyer TakKe OTMETHTh, YTO OTPaHHYECHHUE TI0
BOCHHOH CITy’kO€ NMpEeayCMOTPEHO B KayeCTBE YTOJIOBHOTO
HaKa3aHWs JAJIEKO HE BO BCEX CAHKLMAX CTAaTeH riaBbl 33
YK P®. CootrBercTBeHHO, Cdepy NPUMEHEHHS TaHHOTO
BHJIa YTOJIOBHOTO HaKa3aHWSI B 3TOW YaCTH CIIEHOBANO OBI
pacmupuTs [5].

He MeHee HeomHO3HAYHO OOCTOWT [1€JI0 U C 3aKOHOA-
TENBHOM permaMeHTanreil ¥ MPakTHIeCKUM MPHUMEHEHHEM
JIOTIOJTHUTEJIBHOTO BHJa BOMHCKOTO YTOJIOBHOTO HaKa3aHUs

B BHUJE JHUIICHUS BOWHCKOTO 3BaHUS M TOCYIapCTBEHHBIX
Harpan. Ilo cytu, naHHOe Haka3aHWE MpEAIoNaraeT [Be
CaMOCTOSITENILHBIX (DOPMBI YTOJIOBHO-IIPABOBOTO BO3JIEHCT-
BUS Ha OCYXJEHHBIX BOCHHOCIYXAIUX: JIUIIEHHE BOWH-
CKHUX 3BaHUI U JHIIEHNE TOCYAapCTBEHHBIX Harpas.

CornacHO JaHHBIM O(UIMATBHONW CTaTUCTUKH, OIS
MPUMEHEHHs CylaMU 3TOTO Haka3aHMs He3HauuTenbHa. Ilo
naaHbIM CyneOHoro nemaprameHTa, npu Bepxosaom Cyne
P® 8 2017 u 2018 rr. cymsr mpumenmnnu ero aums B 0,02 %
ciy4aes [8]. OmHako 3TO OTHIOAb HE TOBOJ JUIS YIIpas/He-
HUS JaHHOTO BHJAa HaKa3aHUsS, 0COOCHHO B YCIIOBHSX OTMe-
4aeMoil JKcIepTaMi Hepa3BUTOCTH OJOKa JOMOJIHHUTENb-
HBIX BHJOB yroyioBHOTO Hakazanusg mo YK P® [9]. Boxee
NPaBIWIBHBIM ¥ 3Q(PEeKTHBHBIM ObLIO OBl BBISICHUTH HPUYH-
HBI TaKOM CUTyallud U MIPUHATH MEPHI 10 UX YCTPAHEHHUIO.

Ml nonaraeM, 4TO Takas CHUTyallUsl CBsI3aHA C LIEIBIM
psimoMm npuunH. [Ipexne Bcero, B COOTBETCTBUU € TpeOoBa-
HUSIMA BOMHCKOTO 3aKOHOAAaTedbcTBa (mm. «m» m. 1 ct. 51
®denepansHOro 3akoHa ot 28 mapra 1998 . Ne 53-®3 «O
BOHMHCKOHW OOS3aHHOCTH W BOCHHOH ciyxOe», m. 27 cr. 34
[onoxxeHnss 0 TOpsAAKE TMPOXOKICHUS BOCHHON CITYKOBI,
yTBepkaeHHOTO YKazoM IIpesunenta PD ot 16 ceHTI0ps
1999 1. Ne 1237) B ciydae JUIIEHUS BOGHHOCITYXKAIIETO BO-
WHCKOTO 3BaHMS OH IIO[UISKUT YBOJIBHEHHIO C BOCHHOU
cirykObl. VIMEHHO MMO3TOMY MHOTHE aBTOPHI aKUEHTHUPYIOT
BHHMaHHE Ha TOM, YTO CyTh JaHHOTO BHIA HaKa3aHUsS CBO-
JUTCSI UMEHHO K JIMIIEHHIO BOEHHOCITY)KAIllero BOMHCKOIO
3BaHMs, & HE O CHIKeHUH BouHckoro 3Banus [10]. B xagectBe
Bbixoza u3 otoi cutyauuu @.C. bpaxnuk, Hanpumep, mpea-
naraet AononHuTh YK P® HOBBIM BUIOM CHELHAILHOTO BO-
MHCKOTO HaKa3aHWs — CHW)KCHHE B BOMHCKOM 3BaHuHu [11].
Takum 00pa3zom, B co3maBIIelCS CHTyalluy NPU Ha3HAYECHUU
CY[OM YTOJIOBHOTO HaKa3aHHs B BUJE JIMILIEHUS BOHMHCKOIO
3BaHMsI OCYKICHHBIN JIMIIIACTCS CTaTyca BOCHHOCITYXKAIIETO,
YTO HWCKIFOYaeT BO3MOXKHOCTH NATBHEHINIETO IPOXOXKICHHS
M BOEGHHOH CIy>kObI. [lomaraem, 9To IMEHHO TaKOH MOIXON
K TPaKTOBKE 3TOTO BHJa YTOJIOBHOTO HaKa3aHWs OTPUIIATEIIhb-
HO BJIMSCT Ha MPAKTHUKy €r0 MPHMEHEHHs CyJlaMH, U €T0 Clie-
IyeT B KopHe MeHATh. Heobxomumo paccMaTpuBaTh JHIICHUE
BOMHCKOTO 3BaHUSI UMEHHO KaK €r0 NMOHMKEHUE, TO eCThb JIU-
LIEHHE BOEHHOCIYXKAIlIEro TOro O4epeAHOr0 BOMHCKOTO 3Ba-
HUsI, KOTOPOE UMEETCS y HErO Ha MOMEHT BBIHECEHHUSI IIPUTO-
BOpa, U COXPAHEHHE 3a HUM CTaTyca BOEHHOCIYKAILEro
U BO3MOKHOCTH NPOJOJDKUTH IPOXOXKACHHE BOCHHOW CITyK-
ObI B BOMHCKOM 3BaHHH, KOTOPOE IIPEIIIECTBYeT TOMY 3Ba-
HUIO, KOTOPOTO BOCHHOCITYKAIIETO JIAIIIVITH.

Hamnee, 3akoHomarens B cT. 48 YK P® uckyccTtBeHHO
OTpaHUYMBACT MPHUMEHEHNE TAHHOTO BHJIA HAKA3aHUS TOJb-
KO TSDKKUMH U 0C000 TSDKKUMH IpecTyIUieHusiMH. Takoit
MOJXOA TIPEACTABISIETCS BEChbMa CHOPHBIM U HEOIHO3HAY-
HBIM M BBI3BIBACT ompeaesicHHoe Hepoymenue [12]. Coot-
BETCTBEHHO, OTAEIBHBIMHU aBTOPAMU MpeAaraeTcs paculiu-
PUTH TPAHUIBI IPUMEHEHUs JaHHOTO BHJIAa Haka3aHUs. Tak,
Hanpumep, B.B. CuBoB npeiaraer 3akOHOJATENBHO yCTa-
HOBHUTb BO3MOXKHOCTb JIMIICHUS BOMHCKOTO 3BAHUS TaKKe
3a mpectymieHus cpeareit Tsokecta [13]. OmxHako MBI osa-
raeM, 4To HEOOXOIWMO MPEAyCMOTPETh BO3MOXKHOCTH Ha-
3HAYEHUS JAHHOTO HaKa3aHWUS 3a COBEPIICHHE IMPECTyIUIe-
HUH TI000H KAaTerOpHH TSKECTH TPH HATMYHAW YCIOBHH,
CBUICTENIbCTBYIOMINX O IEJIECO0OPa3HOCTH JIMIICHUS BO-
€HHOCTY’)KaIlleT0 BOMHCKOTO 3BaHUS ISl JOCTIDKEHUS Iie-
JIell yTOJIOBHOI'O HAKa3aHUsS U YTOJIOBHO-IIPABOBOTO BO3IEH-
CTBHSI B IIEJIOM.

Bekrtop nayku TT'Y. Cepus: FOpuauueckune nayku. 2019. Ne 1 (36)

15



P.B. 3akomosnaun «IIpod/eMbl 3aKOHOAATEIBHOM PerIaMeHTANNN H NPAKTHKH HPHMEHEHHU . ..»

ITomumo 3TOTO ISl CTUMYIMPOBAHUS TIPAKTUKK MPHMEHE-
HHA JaHHOTO BH/IA YTOJIOBHOTO HaKa3aHWs, 6€3yCIOBHO, HEOO-
XOOUMBI aJICKBAaTHHIC U HO}Ip06HI)Ie PasbIACHECHHA O MNOPAOKE
M YCJIOBUAX HA3HAUYCHHSA HJAHHOI'O BHJAa YIOJIOBHOI'O HakKa-
3aHus oT Ilnenyma BepxoBnoro Cyna P®, mnockoibky
B 1. 12-13 nefictBytommero IlocranoBnenus or 22 nexadps
2015 . Ne 58 «O mpakTuke Ha3zHadeHus cyaamu Poccuii-
ckoii ®denepanyy YrojJoBHOTO HaKa3aHUS» OTCYTCTBYIOT
Kakne-1100 KOHKPETHBIE PEKOMEHIAIMH W Pa3bsICHECHUS
CTIIOPHBIX BOIPOCOB HA3HAYECHUS JAHHOTO BHIA YTOJIOBHOTO
Haka3aHus. be3ycnoBHO, Takoe MOJOXKEHHE TaKKe HE CTH-
MYIUpPYeT CyIbl NPUMEHATH JHIICHHE BOWHCKOTO 3BaHHS
B Kau€CTBE JIOMOIHUTEIBHOTO YTOJMIOBHOTO HaKa3aHUs B OT-
HOIIEHNH BOEHHOCIY)KallluX M OTHIOAb HE CIOCOOCTBYET
pa3pelIeHNI0 UMEIOLIUXCS B CyIeOHOI MpaKTHKe MpodiieM.

T'oBopst 0 Haka3aHUAX, CBS3aHHBIX C M30JILUEH BOCH-
HOCITY’KallliX OT 00IIecTBa, MPeX/e BCEro OCTaHOBUMCS Ha
apecre. B cootBerctBUU C 4. 3 cT. 54 VK P® BoenHocy-
JKalue JOJDKHBI OTOBIBATh apecT Ha TaylTBaxTe, YTO OISTh
K€ OTpakaeT CIeU(HKy JaHHOTO BHAA YTOJOBHOTO Haka-
3aHUA KaK BOMHCKOTO. BaXXHO OTMETHTH, YTO TpakmaHe,
OCY)K/IEHHBIE 33 NPECTYIJICHHE, COBEPIICHHOE BO BpPEMs
BOCHHBIX COOpPOB, TOJKHBI OTOBIBATH apecT Ha OOMIMX OC-
HoBaHMAX [14]. JlaHHOE MONOXKEHHE YMECTHO 3aKpEIHTh
B 4. 3 cT. 54 YK PO.

CerojiHsi 3aKOH HMCKJIIOYa€T BO3MOXXHOCTH NPHMEHEHUsI
apecta B KadecTBe YTOJOBHOTO HakazaHus. boiee Toro,
O3BYYHMBAIOTCA MPEAJTOKCHUA U NPEANIPUHUMAIOTCA pe€alib-
HBIE TIOTBITKH €ro MojHOro uckimoueHus u3z YK P®. Tak,
Hanpumep, emie 27 utona 2002 r. [IpaButensctBo PO naBa-
70 nopy4enne Munrocty P® o pazpaboTke coOTBETCTBYIO-
miero 3akoHompoekta. K.M. XyToB cumTaer apecT OnHO-
3HAYHO <JIMIIHUM» BHAOM YTOJOBHOTO HAaKa3aHWs, OTMe-
Yasi, 4TO «IIPABONPUMEHUTEIb YCIIEITHO OOXOOUTCS KpaT-
KOCPOYHBIM JmeHueM cBobomsn» [15, c. 31]. IMomaraem,
YTO TakKasl apryMEHTAIMs HE BBIICPXKUBAECT HUKAKOH KPUTH-
KM, a IONBITKMA 3aMCHBI ap€CTa KPATKOCPOYHBIM JIMIICHUEM
CBO60]II)I BE€CbMa COMHUTECIIBHBI U MPOTHUBOPEYAT IPUPOIEC
1 Ha3HAYCHUIO JaHHBIX BUIOB YIOJIOBHOI'O HAKa3aHUA.

Hmeer MecTo ¥ MHOE MHEHHUE, KOTOPOE CBOIMTCS K TO-
MY, YTO peajbHas BO3MOXXHOCTh NPUMEHEHHs apecTa K BO-
E€HHOCTYKalllUM HMEETCs, TOCKOJIbKY B CTpaHe A0 HEAaB-
Hero BpeMeHHM (PyHKIMOHHPOBAIO 3HAYUTEIHHOE KOJHYe-
CTBO TapHHM30HHBIX M BOMCKOBBIX raynrtBaxT. CooTBeTcT-
BEHHO, OT/ICJIbHBIMH aBTOPAaMH IpEAsaraercsi, BO-TIEPBbIX,
octaBuTh B YK P® apect ¢ copepkaHueM Ha raynrBaxTe
B KauecTBE BOWHCKOTO YTOJIOBHOTO HaKa3aHUs, a BO-
BTOPBIX, yXkKe ceiiuac BBecTH ero B jeiictBue [16; 17]. Ilo-
jaraeM, 4TO TakKOH MOJXOJ HapyllaeT NPUHIMI PaBHOIpaA-
BUA NIEPEA 3aKOHOM M CYJIOM M CTAaBUT BOCHHOCIYXKalIUX
B 0oJiee BBITOIHOE TMOJOKEHHE B CPAaBHEHHM C APYTUMH
ocyK1E€HHBIMU. [IpaBHIbHBIM OBLIO OBI TIPOBECTH HEOOXO-
JUMyI0 pa0bOoTy TO CO3[aHHI0 YCIOBUH JUIS PEajbHOTO
MPUMEHEHHSI ¥ WCIIOJNHEHUs TAaHHOTO BHJA HaKa3aHUs IO
OTHOIIICHHIO K JIFOOBIM KaTerOpHsM OCY>KICHHBIX.

CozpepxkaHve B AUCUMILUIMHAPHON BOWMHCKOW 4YacTu
BEChbMa IIMPOKO MPEICTABICHO B CAaHKIUSIX CTATEH IVIaBBI
33 YK P® o mpecTymieHHAX MPOTHB BOCHHOW CIYXKOBI,
OHAKO B CymeOHOI MpakThke NpuUMeHsercs penko. Ilo
nmauaeiM CyneGHoro nemaprameHTa npu BepxoBaom Cyme
P®, 310 Hakazanue ObuTO Ha3HadeHO cymamu B 2010 romy
503, B 2014 — yxe 181, a B nepBoii nonopuxe 2018 — b
49 BoennocnyxamuM [8]. Kpome Toro, eciau B coBeTCKUi

mepros B cTpaHe (yHKIMOHHPOBAIO 25 NUCIMILTHHAPHBIX
BomHCKHX vacrteit, B 2000 romy ux 6suto yike mumib 7 [18],
B 2010 — 5, a B HacTosiIee BpeMsi OCTAIOCh Toibko 2 [19].
Be3yciioBHO, Takoe MOJIOKEHHUE OTHIOAh HE CIIOCOOCTBYET
BOCTPEOOBAaHHOCTH JaHHOTO BHJA YTOJIOBHOTO HaKa3aHUs
CO cTOpoHBI cyaoB. bonee Toro, oTneiabHbIE CIIELUATUCTHI
MPUAEPKUBAIOTCSI MHEHUSI O HEPA3PEeLIUMOCTH TaKoW CHU-
Tyalud U HEOOXOIUMOCTH UCKITFOUCHHS TaHHOTO BUIA YTO-
JoBHOTrO Hakazanusd u3 YK P®, a aucuuninHapHbIX BOMH-
CKHX YacTell — U3 YhCla YIPSKICHUN, UCTIOTHSIONINX YTO-
JIOBHBIC HAaKa3aHUs, KaK Ty>KIBIX COBPEMEHHON KOHIICIIIIHH
pas3Butusi BoopyxeHHbIX cun Poccum [15; 18]. Tlomaraem,
YTO TaKWe BBIBOIBI BEChMa IOCHEUIHBI, TOCKOJIBKY COIEp-
’)KaHW€ B JUCLUUIUIMHAPHON BOMHCKOM 4YacTW SIBISETCS pe-
aNbHOW aJbTEPHATHBO JIMIIEHUIO CBOOOABI, IPU 3TOM 00-
Jee MATKOW M WMeromed 1ensiii psa mpeumymiects [20].
Heobxonmumo v HA 3aKOHOAATEIFHOM YPOBHE YACTHTH
BHHMMaHUE KaK NMPaBOBOMY CTaTyCy M MOABEIOMCTBEHHOCTH
HEMOCPECTBEHHO JUCIUILUTMHAPHBIX BOMHCKUX YacTeH, TaKk
U TIOPSAIKY MPUMEHEHUs] ¥ WCIIONHEHHs YTOJOBHOTO Haka-
3aHUS B BHUJIC COACPKAHHS B TUCHUTUIMHAPHOW BOMHCKOU
YacTH.

NPEAJATAEMBIE MEPbBI, HAITIPABJIEHHBIE
HA TIOBBIIIEHHUE J2®®EKTHBHOCTU YI'O-
JJOBHO-ITIPABOBOI'O BO3JIECTBUS HA BOEH-
HOCJHYXAIIAX WU MPOTHUBOJAENCTBHUS IIPE-
CTYIIHOCTHU BOEHHOCJIYXKAIIUX:

1) cpenu mpemycmorpernsix YK P® BUIOB yronoBHOTO
Haka3aHUsl He0OOXOIMMO 3aKOHOJATENIFHO BBIJECIUTE TPYIITY
CHEMaNbHBIX BOWHCKHX BHJIOB YTOJOBHOTO HaKa3aHWS,
MIPEeLyCMOTPETh B CBsI3U ¢ 3TuM B YK P® otaensHylo cra-
TBIO, COAEPIKAILYIO ONPEEIICHUE U NIEPEUEHB, a TAKIKE 0CO-
OEHHOCTH MX Ha3HAYEHHS;

2) Bxmounth B YK P® ormensHyo HOpMy, cojepika-
IIYIO IIPaBHjIa 3aMEHBI CIIEHAIBHBIX BOUHCKUX BHJIOB YTO-
JIOBHOTO HaKa3aHMs OOIIEyTOIOBHBIMHY;

3)B u. 5 c¢t. 50 YK P® npemycMoTpeTh yKasaHHEe Ha TO,
YTO NPHMEHEHHE YTOJIOBHOTO HAaKa3aHWsS B BUJE HCIPABU-
TENBHBIX Pa0OT B OTHOIICHUH BOEHHOCITY)KaIlIX UCKIFOUCHO;

4)B 4. 3 ct. 50 YK P® wucKIOUNTh OTPAaHUYCHHE HUX-
HETO TIpefienia yepKaH!i 13 3apadoTHON IIIaThl OCYKICH-
Horo B pazmepe 5 %;

5) B cankuusx craredd maebl 33 YK PO pacmputs uc-
MOJTb30BAHUE YTOJOBHOTO HAKa3aHUS B BUJAE OTPAaHWUCHUS
IO BOCHHOH CITyX0¢e;

6) yronoBHOe Haka3aHWE B BHJC JIMIICHUS BOWHCKOTO
3BaHUS paccMaTpHBaTh KaK MOHIKCHWE B BOMHCKOM 3Ba-
HUH, TO €CTh JIMIICHHE BOCHHOCIYKAIIETO TOT0 OYepeIHO-
IO BOMHCKOTO 3BaHMSA, KOTOPOE UMEETCS Y HETO Ha MOMEHT
BBIHECEHUS IIPUTOBOPA, U COXPAHEHUS 3a HUM CTaTyca BO-
E€HHOCTYKaIler0 ¥ BO3MOXXHOCTH IPOJOKUTH MPOXOXKIE-
HHUE BOCHHOH CITy)OBI B MPE/AIIECTBYIOIEM BOWHCKOM 3Ba-
HHUH, O YeM HEOOXOMMO 3aKPETUTh yKa3aHHs B HOPMax Kak
YTOJIOBHOTO U YTOJOBHO-UCIOIHUTEIBHOIO 3aKOHOAATEIb-
CTBA, TaK ¥ 3aKOHO/IATEIGCTBA O BOGHHOM CITyX0¢€;

7) B cT. 48 YK P® pacimuputh MpUMEHEHHE YTOIOBHOTO
Haka3aHUs B BUAE JMIICHUS 3BaHWH, YMHOB W Harpam, mpe-
JlyCMOTPEB BO3MOXHOCTb €r0 NMPUMEHEHHs CylaMH 3a CO-
BEpIICHHE MPECTYIUICHUHA JII000H KaTeTOpHH TSHKECTH TMpHU
HaJIMYUK YCJIOBHH, CBUAETEIBCTBYIOIIUX O LieJiecoo0pas-
HOCTH Takoil Mepsl AJIsl JOCTHXKEHHUS IieNieil yroJoBHOTO
HaKa3aHMs U YTOJIOBHO-TIPABOBOT'O BO3/IEHCTBHS B II€JIOM;
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8) mpoBecTr paboTy MO CO3MAHHUIO YCIOBHUIl sl BBee-
Hus B aeiictBue cT. 54 YK P® u peanbHOro mpuMeHEHHUS
U UCIIONHEHHs YTOJIOBHOTO HaKa3aHUSA B BHJE apecTa Io
OTHOIICHHIO K JIFOOBIM KaTeropHsiM OCYKJCHHbIX;

9)B 4. 3 ct. 54 YK P® 3akpenuTh MONOKESHHE O TOM,
4TO IpaxJaHe, OCYXJIEHHbIE 3a NMPECTYIUICHHS, COBEPILICH-
HBIE BO BpEMsI BOGHHBIX COOpPOB, JOJDKHBI OTOBIBaTh apecT
Ha 00IIMX OCHOBaHMSX;

10) Ha BEOMCTBEHHOM M Ha 3aKOHOAATEIFHOM YPOBHE
VAETUTh BHUMAaHWE MOPSAKY NMPUMEHEHHS W HCIOIHEHUS
YTOJIOBHOTO HAKa3aHWS B BHJE COACPKaHUSI B JHCILUILIH-
HapHOM BOMHCKOM 4YacTH, a TaKkXe IPaBOBOMY CTarycy
U TIOABEJOMCTBEHHOCTH AWCLHIUIMHAPHBIX BOMHCKHX YacTei
KaK yupeKAeHHH, HCIOMHAOMNX YTOJIOBHOE HaKa3aHUE;

11) paspaboTaTh W NPUHATH B JOMONHEHHE K IEHCT-
ByIoleMy nocraHosienuto Ilnenyma Bepxosroro Cyna PO
ot 22 nexabpst 2015 . Ne 58 «O npakTrke Ha3HaYEHHS CY-
namu Poccuiickoit ®epepanui  yroJIOBHOTO HaKa3aHUSD
MOAPOOHBIE PA3bSICHEHUS TOPSAAKA NPUMEHEHHS CyaaMH
CHELHaTIbHBIX BOMHCKUX BHJIOB YTOJIOBHOTO HaKa3aHUs.

OCHOBHBIE PE3VYJIBTATbI

MBI KaTeropu4ecky HE COINIACHBI C TEMU WHULMATHBA-
MH, KOTOpPBIE HaIpaBJICHbl HA UCKIIOUEHUE BOMHCKUX YIO-
JIOBHBIX HAaKa3aHUM U3 AEMCTBYIOLIETO YTOJIOBHOIO 3aKOHO-
JAaTrCJIbCTBA B CBA3U C TCM, YTO OHH 5[KO6I:-I HN3XUIIN 06651 nu
HE COOTBETCTBYIOT COBPEMEHHOW OpraHM3allM W 3ajadam
apMI/II/I. BO-HepBBIX, B COBpeMeHHLIX TCOIIOJIUTUYCCKUX
YCIOBUSAX pOJIb apMUU CYIIECTBEHHO Bo3pacTaer. Bo-
BTOPBIX, HECMOTpPS Ha OJIATONPHITHBIC IMPOTHO3BI, Mpe-
CTYITHOCTh B apMHUH CTa0MIBHO BBICOKA. B-TpeTbuX, TeH-
JICHIIMK TIOCTICTHETO BpPEMEHH B c(epe yroJIOBHO-TIPABO-
BOr0 BO3ACHCTBUS HE BEI3BIBAIOT OINTHMH3Ma. BMecTO BBI-
SIBIICHUSl MPUYMH HENPUMEHEHUS OTHENIBbHBIX BHJIIOB YIO-
JIOBHOTO HAaKa3aHUS U IMONBITOK UX YCTpaHEHUs, NPHUHHU-
MaeTcsl Kypc Ha YCTpaHEHUE CaMUX YTOJIOBHBIX Haka3a-
Hui. Takas MOJUTHUKA UCKIIIOYAET MPOBO3MIIAIEHHOE MHO-
roodpasue Mep yrojJOBHO-TIPABOBOTO BO3JCUCTBUS U BU-
JIOB YTOJIOBHOTO HaKa3aHUS OCYXIEHHBIX, a MPUMEHHU-
TEIbHO K BOCGHHOCIYXAIIMM HE TMO3BOJSET YUYUTHIBATh
crienu(UKA UX CTaTyca, 4YTO B LEJIOM OTHIONb HE CIOCO0-
CTBYEeT TYMaHU3alMK M HHAUBUAYAJU3alUU YTOJOBHOTO
3aKOHOJIATEJIHLCTBA.
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Abstract: The paper presents the analysis of the problems of legislative regulation and practice of application of special
military criminal punishments under the current military criminal legislation of the Russian Federation. The author pays
careful attention to such types of military criminal punishments as the deprivation of military ranks and government
awards, limitation in military service, confinement in a disciplinary military unit, and confinement in a guardroom.
The author distributes punishments in two subgroups according to the specifics of their execution: related and not related
to the social isolation of convicted military servants; analyzes the weaknesses of criminal law provisions concerning mili-
tary criminal punishments as well as the precedents of imposing of such types of criminal punishments on convicted mili-
tary servants. Moreover, the author formulates the suggestions for the introduction of amendments and additions in
the current military-criminal legislation and in judicial practice of its application aimed at the improvement of the efficien-
cy of special military criminal punishments. The paper highlights the necessity of the existence of detailed explanations in
the acts of judicial interpretation regarding the practice of imposing of special military criminal punishments by courts.
Additionally, the author criticizes the incentives and attempts both of the scientists and certain government institutions
aimed at the exemption of special military criminal punishments from the RF Criminal Code as well as the abolishment of
special institutions dealing with their execution as unclaimed and needless. The author substantiates his position by
the analysis of scientists” opinions and official statistical and other data on the activity of courts and institutions executing
punishments related to the military servants.

Bekrtop nayku TT'Y. Cepus: FOpuauueckune nayku. 2019. Ne 1 (36) 19



